Sy UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

Nxowlws,
o
Y 4genc!

&

«\
A prote”

BEFORE THE ADMINISTRATOR

IN THE MATTER OF
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RESPONDENT

ORDER DENYI NG MOTI ON TO FILE OJT OF TI ME

By a letter-order, dated June 21, 2000, the parties in
this proceeding under Section 14(a) of the Federal |nsecticide,
Fungi ci de and Rodentici de Act, as anended (7 U.S.C. § 136l (a)) were
directed, absent a settlenent, to exchange specified prehearing
i nformati on on or before August 11, 2000. A receipt for certified
mail indicates that counsel for the Conplainant or his office
recei ved the order on June 26, 2000. Respondent, Farnmers Union Q|
Conpany, Napoleon (N.D.), which is charged with violating FIFRA §
12(a)(2) (L) by failing to file a pesticide production report (EPA
Form 3540-16) for the calendar year 1998 by Mrch 1, 1999, as
required by FIFRA 8 7(c) and 40 CF. R 8 167.85(d), conplied with
the order by submtting a letter, dated July 20, 2000, which was
received by the ALJ' s office on July 27, 2000. This letter was not

acconpani ed by a certificate of service indicating service on the
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Regi onal Hearing Cerk (RHC) and that a copy was served on counsel
for Conpl ainant. Because of this omssion, the ALJ' s |egal staff
assi stant forwarded Respondent’s letter to the RHC by a nenorandum
dat ed August 28, 2000, which requested that a copy of the letter be
provi ded to Conpl ai nant’ s counsel .

Conpl ai nant’ s prehearing exchange, a docunent, dated
Sept enber 26, 2000, bearing a RHC s date stanp of even date, was
received in the ALJ's office on Cctober 10, 2000. Conplainant’s
subm ssi on was not acconpanied by a notion to file out of tinme nor
was any explanation offered for the failure to conmply with the
August 11 due date. Therefore, on October 11, 2000, the ALJ issued
an order directing that Conpl ai nant show cause, if any there be, on
or before QOctober 20, 2000, why it should not be found to be in
default and the conplaint dismssed with prejudice. Conpl ai nant
di d not respond to the order to show cause by Cctober 20, 2000, nor
did it by that date nove for an extension of tinme in which to do
so. By a notion, dated October 26, 2000, Conplainant noved for an
extension of three weeks in which to respond to the order to show
cause, <citing as a reason that its attorney suffered an
incapacitating injury on October 14, 2000, which necessitated
surgery on October 20, 2000. The notion which was signed by
attorney Richard H Baird, rather than Conpl ainant’s attorney of

record, represented that Conplainant’s attorney remains physically
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i ncapaci tated and asserted that this circunstance established good
cause for granting the requested extension.?

Compl ai nant’s notion for an extension was deni ed, by an
order, dated Novenber 3, 2000, principally for the reason that
revisions to the Consolidated Rules of Practice, 64 F.R 40176
(July 23, 1999), codified 40 CF. R Part 22, and the preanble
thereto, made it clear that the requirenent of Rule 22.7(b) that
nmotions for extension of tinme be filed prior to the due date for
the filing of the docunent in question was to be strictly
enforced.? Moreover, the notion could not be considered a notion
to file out of tine because it was not acconpani ed by the docunent
sought to be filed, that is, a response to the order to show cause.

On Novenber 9, 2000, Conplainant filed a notion to file
out of tinme. The notion reiterated assertions that its attorney

had suffered a physically incapacitating injury on Cctober 14,

¥ On Cctober 25, 2000, counsel for Conplainant called the
ALJ’ s legal staff assistant and infornmed her that he had undergone
energency surgery to repair an Achilles tendon and that he, or
soneone on his behal f, woul d be requesting an extensi on of tine not
only to respond to the order to show cause, but also to an order
issued in simlar but unrelated FIFRA proceedings. No dates for
the injury or the energency surgery were provided.

2 Because it was favorable to Respondent, the order was
i ssued prior to the expiration of the 15-day period for responses
to notions (Rule 22.16(b)). Respondent has retained counsel, who
under date of October 31, 2000, served an objection to the notion,
pointing out that the injury occurred long after the August 11,
2000, due date and that it is certain that Conplainant has nore
t han one attorney who m ght handle this matter. This objection was
received after the order was issued.
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2000, which necessitated surgery on Cctober 20, 2000. The notion
st at ed t hat Conpl ai nant’ s at t or ney remai ns physi cal |y
i ncapacitated, and of this date is confined to his hone.
Conpl ai nant contends that this circunstance (1) establishes good
cause for accepting Conplainant’s response to the order to show
cause and (2) that the short delay in submtting its response has
not resulted in any prejudice to the Respondent. Acconpanying the
nmoti on was Conpl ai nant’ s response to the order to show cause si gned
by Richard H Baird for Conplainant’s attorney of record. The
facts of the injury to Conplainant’s attorney and the resulting
surgery were repeated and as justification for the late filing of
its prehearing exchange, Conplainant stated that, as nore fully
described in an attached affidavit, about the tinme the prehearing
exchange was due Conpl ai nant’s attorney | earned of the tragi c death
of M. TimGsag' s son, Chris. G rcunstances surrounding this event
were alleged to be extremely difficult for many in the Regiona
O fice, including Conplainant’s attorney.

The affidavit referred to above is by M. David J. Janik,
who states that he is the Supervisory Enforcenent Attorney in the
Legal Enforcenment Program U.S. EPA, Region 8 and that along with
the director of the program he supervises 31 enforcenent attorneys
and oversees the | egal aspects of the FIFRA enforcenent programin
the region. M. Janik identified Tinmothy Osag as the Senior

Enf orcenment Coordinator for FIFRA enforcenment in Region 8 and
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states that he (Osag) works closely with attorneys on his (Janik’s)
staff in devel oping and prosecuting civil enforcenent actions for
viol ations of FIFRA M. Janik identified Dana Stotsky as the
senior enforcenent attorney for FIFRA cases in the region and
states that Messrs. Osag and St ot sky have wor ked t oget her on scores
of cases over many years in addition to their respective duties as
top technical and | egal experts on pesticide enforcenent matters in
the region. M. Janik further states that Messrs. Osag and Stot sky
wer e assigned to the instant FlI FRA enforcenment proceedi ng and t hat
on Monday, August 14, 2000, they learned that M. Gsag s 22-year
old son, Chris Osag, had unexpectedly died on the previous day.
This tragic news is asserted to have had a deep and i ntense effect
on the many regi onal enpl oyees who have worked with M. Gsag over
the years, including M. Stotsky. M. Janik states his
understanding that the prehearing exchange in the instant matter
was due to be filed close to the period of disruption described
above, and apol ogi zes on behal f of EPA managenent for the | ack of
conpliance with the prehearing order. He expresses his conviction
that “our error” was due to institutional grief, rather than
nonchal ance or di srespect.

The notion at issue was apparently filed prior to the
ti me Conpl ai nant becane aware that Respondent was represented by
counsel as the certificate of service shows service only on

Respondent. The notion was, however, faxed to Respondent’s counsel
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on Novenber 9, 2000, the date it was received in the ALJ's office.
Respondent is apparently content to rely on its objection to
Conmpl ai nant’s notion for an extension of tinme, because no response

to the instant noti on has been fil ed.

Di scussi on

By definition, a notion to file out of time acconpanied
by the docunment sought to be filed is being filed after the due
date for the filing at issue. Therefore, there can be no doubt as
to the ALJ's authority to accept the late filing of Conplainant’s
response to the order to show cause. There is, however, no sound
reason for doing so, because prehearing exchanges were due to be
filed on or before August 11, 2000, and, under the facts presented,
t he unexpected and tragic death of M. Osag’s son, which is offered
as justification for Conplainant’s late filing, occurred on
August 13, 2000. It is therefore clear that Conplainant was in
default even before the untinely and unfortunate event offered as
a cause for failure to conply with the prehearing order. Moreover,
even if the initial default were excused, the circunstance
presented woul d neither explain or justify Conplainant’s del ay of
over six weeks in submtting its prehearing exchange.

Conpl ainant has filed its prehearing exchange and,
because the | aw favors the resol ution of actions and controversies

on their nmerits, a party which has cured its default is nore likely
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to have a notion to file out of tine favorably considered.¥ This
is especially true where no hearing has been scheduled and no

prejudice to the opposing party has been alleged or shown. See,

e.g., Ceneral Electric Conpany, Docket No. TSCA-IV-89-0016, (ALJ,
March 5, 1990) (where CGE s prehearing exchange was submitted 14
days after due date, conplainant’s notion for default was deni ed,
because forfeitures are not favored and no prejudice had been

al l eged or shown). See, however, Detroit Plastic Ml ding Conpany,

TSCA Appeal No. 87-7, 3 E.A D. 103 (CIO March 1, 1990) (sustaining
default order against respondent which submtted its prehearing
exchange si x days after the due date). Under the circunstances, it
is my conclusion that Conplainant hasn’t shown a sound reason for
accepting the late filing of its prehearing exchange and it nust be
held to a higher standard than the delinquency in excess of six
weeks shown by this record. Conplainant will be found to be in
default and the conplaint dism ssed with prejudice in accordance
with Rule 22.17(a) of the Consolidated Rules of Practice (40 C. F. R

Part 22).

O der

8 Conpare E.l. du Pont de Nenpburs & Co., Docket No. TSCA-111 -
540, 1992 EPA ALJ LEXIS 205 (ALJ, June 25, 1992) (49-day
del i nquency i n requesting an extension of tine to respond to notion
to dismss denied and notion to dismiss granted where, after a
careful review, it was concluded that conplainant was unlikely to
prevail on the facts alleged in the conplaint).




8
Complainant is found to be in default for failure to
submt its prehearing exchange by the August 11 date established by

the ALJ's order and the conplaint is dismssed with prejudice.

Dated this 8th day of Decenber 2000.

Original signed by undersigned

Spencer T. N ssen
Adm ni strative Law Judge



